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Abstract 
This dissertation was written as part of the Master of Laws (LL.M.) in 
Transnational and European Commercial Law, Banking Law, Mediation/Arbitration at 
the International Hellenic University. The ultimate aim of this paper is to enable 
academics, professionals in the banking sector, as well as every person interested in 
the field of economic law to comprehend the Commission’s legal framework for 
payment services in the European Union and the significant role that payments play 
for the liberalization of the financial services within the European Communities (EC) 
and for the realization of the internal market. The European Commission’s effort to 
create an efficient and true single European market was embodied, inter alia, in the 
creation and completion of the Payment Services Directive (PSD), the publication of 
which took place in autumn 2007. The PSD regulates the complex and highly technical 
field of payment services by setting up common rules on non-cash and electronic 
payments across the European Union (EU) and European Economic Area (EEA) with the 
purpose of facilitating the cross-border purchasing and by enhancing the financial 
safety net, consumer protection and competition. Undoubtedly, this Directive 
constitutes a key part of the so-called Single Euro Payments Area (SEPA) programme, 
an interinstitutional project1 that was initially fostered by means of the banking 
industry.  
This thesis aspires to unravel the payment services legislation within the EU, to 
analyze the types, instruments and providers of payment services focusing on the 
substantive provisions of the PSD and to examine the importance of this legal 
framework in the context of the broader vision of SEPA. In addition, it will elaborate 
the impact of the PSD on the payment system and the reasons that led to the adoption 
of the Payment Services Directive II.  
 
 
                                               
1 See the Joint Statement from the European Commission and the European Central Bank of May 2006 
(press release), Available at: www.ecb.int/press/pr/date/2006/html/pr060504_1.en.html 
  
ACKNOWLEDGEMENTS 
 
In the first instance I would like to express my gratitude to my supervisor at the 
International Hellenic University, Dr Thomas Papadopoulos, for giving me such useful 
knowledge and encouragement during the whole writing of this dissertation. Also, I 
would like to thank all the professors, lecturers and academic stuff of the LL.M. 
program. 
 
 
 
Keywords: payment services, PS1, PSD2, SEPA, retail payments 
 
Parthena Giaritzoglou 
January 31th, 2020 
 
 
  -5- 
Preface 
This dissertation thesis is a final work as partial fulfillment for the LL.M. Degree 
in Transnational and European Commercial Law, Banking Law, Mediation/Arbitration. 
By virtue of my particular interest in Commercial and especially in European Economic 
and Banking Law, I decided to explore the complicated and technical issue of payment 
services in the EU under a legal approach, to discover the importance of payments and 
to appraise the impact of the venture of the harmonized EU payment law, both inside 
and outside the Eurozone, on the payment services market and on the realization of 
the SEPA project.   
 
The completion of this work was a demanding task, that I managed to carry 
through with the valuable contribution of my professors at the International Hellenic 
University and in particular with the guidance and assistance of my thesis supervisor, 
Prof. Thomas Papadopoulos, who assisted me a lot on conducting the legal research 
and offered me valuable orientation, academic knowledge and useful advices. 
  -6- 
Contents 
ABSTRACT ..................................................................................................................III 
PREFACE ....................................................................................................................... 5 
CONTENTS ................................................................................................................... 6 
INTRODUCTION ........................................................................................................... 9 
I. TOWARDS HARMONIZATION OF PAYMENTS: RESTRUCTURING OF THE EU 
PAYMENT LAW .......................................................................................................... 11 
IΙ. PAYMENTS ............................................................................................................. 15 
WHOLESALE AND RETAIL PAYMENTS ............................................................................... 15 
THE IMPORTANCE OF PAYMENTS.................................................................................... 16 
PAYMENT PROCESS .................................................................................................... 18 
MEANS OF PAYMENT AND PAYMENT INSTRUMENTS ........................................................... 19 
PAYMENT SYSTEM ...................................................................................................... 19 
III. THE DIRECTIVE ON PAYMENT SERVICES (PSD I) .................................................... 21 
A. PAYMENT SERVICES UNDER THE PSD .......................................................................... 22 
Payment services and Bank activities ........................................................... 25 
Transfer of funds .......................................................................................... 26 
Payment cards ............................................................................................. 27 
Electronic money.......................................................................................... 28 
B. PAYMENT SERVICE PROVIDERS: THE NEW CATEGORY OF PAYMENT INSTITUTIONS (PIS) ........... 29 
Authorization for a payment institution ..................................................... 30 
Derogations from the authorization requirements ....................................... 33 
Supervision of payment institutions ............................................................. 34 
The right of establishment and freedom to provide services ......................... 35 
C. TRANSPARENCY AND INFORMATION ............................................................................ 36 
D. RIGHTS AND OBLIGATIONS ....................................................................................... 38 
IV. THE IMPACT OF PSD I ON EU PAYMENT MARKET: CRITICAL ISSUES ..................... 41 
  -7- 
V. THE ROAD TOWARDS PSD II .................................................................................. 44 
VI. FINAL REMARKS.................................................................................................... 48 
VII. CONCLUSION ....................................................................................................... 49 
BIBLIOGRAPHY ........................................................................................................... 51 
 
 
 
 
 
  -8- 
TABLE OF BASIC ABBREVIATIONS 
 
BIC: Bank Identifier Code 
CEBS: Committee of European Banking Supervisors 
EC: European Community  
EBA: European Banking Authority 
ECB: European Central Bank 
EAA: European Economic Area 
EMD I: Electronic Money Directive I 
EMD II: Electronic Money Directive II 
EMU: European Monetary Union 
EPC: European Payments Council 
ERPB: Euro Retail Payments Board 
EU: European Union 
IBAN: International Bank Account Number 
IFR: Interchange Fee Regulation 
PAD: Payment Accounts Directive 
PIs: Payment Institutions  
PISP: Payment Initiation Service Provider 
PSD I: Payment Services Directive I 
PSD II: Payment Services Directive II 
PSP: Payment Service Provider 
PSU: Payment Service User 
SCT Inst : SEPA Instant Credit Transfer 
SEPA: Single Euro Payments Area 
TPPs: Third Parties Providers 
  -9- 
Introduction 
The primary goal of the creation of the EU is the establishment of the internal 
market. The realization of this vision mainly based on the dismantlement of all internal 
frontiers that hinder the free movement of goods, persons, services and capital. The 
proper function of the single market in payment services is instrumental for the 
viability and the development of the EU. The fact that there was no legal uniformity 
and harmonization in the area of payment services market among Member States in 
the EC was a hindrance for the well-functioning of that market, as payment services 
were organized severally at national level.2 
Although the accomplishment of an integrated market has shown considerable 
progress in the area of goods, this cannot be said for the market of services, which is 
an equally important market for the EC welfare3. More specifically, the financial 
services market is a sector that has made a great progress, but its integration has 
proved to be a difficult project by virtue of the inherent sensibility of that sector and 
the differences that existed between the national legislations of the Member States4. 
Within the field of financial services, payments and retail financial services play 
an important role in the creation of the single market. Even though the affair of money 
has been thoroughly examined over the years, the field of payments had attracted 
academics mostly in common law literature.5 Besides, bank managers, academics, and 
the European legislature initially paid little attention to retail payment services and 
mainly focused on wholesale services sector, where regulations were adopted at a 
very early stage. It is certain that the establishment of an integrated retail financial 
services market within the EC is a big step forward for the economic development with 
                                               
2 Recital 1 & 2 of PSD I 
3 Despina Mavromati, “The Law of Payment Services in the EU: The EC Directive of Payment Services in 
the internal market”, Kluwer Law International B.V., 2008, p.6 -7. 
4 F. Heinemann and M. Jopp, “The Benefits of a Working European Retail Market for Financial 
Services”, Zentrum für Europäische Wirtschaftsforschung, Berlin, Europa Union Verlag, 2002, p. 9. For 
the harmonization obstacles in the area of banking see G. Zavvos “Banking integration and 1992: Legal 
Issues and Policy Implications”, Harvard International Law Journal, 1992, p. 463 et seq. For another 
viewpoint see N. Ryder, “Financial Services: Diversity is the key to effective Regulation”, Business Law 
Review, 2000, p. 62-65  
5 M. Brindle and R. Cox (eds), ―Law of Banks Payments‖, 3rd edn, London Sweet &Maxwell 2004, p. 1-3, 
See also B. Geva, “Bank Collections and Payment Transactions, Comparative Study of Legal aspects”, 
Oxford, OUP, 2001, p. 1-23 
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remarkable results in respect of choice, cost, protection and safety of all European 
consumers, and competitive conditions as well. Αssuredly, the implementation of this 
vision in that sector remains a tough assignment compared to the integration of the 
wholesale market, since the existence of more notable discrepancies in the area of 
contract law and taxation, as well as in the legal framework of consumer protection 
across Member States, in the sector of retail payment services6. 
Payments play a crucial role for the EU economy and can affect the proper 
operation of the single market. Therefore, it is vital for the fulfillment of EU visions the 
restructuring of financial services market and innovations in the field of payment 
services. In recent years, however, payment services progress is visible. The 
introduction of the Euro has facilitated cross-border payment transactions and has 
increased purchases and trade between Member States as a result of the abolition of 
currency exchanges.7 Additionally, the introduction of modern information 
technology systems, the easy access and the widespread use of the internet, the 
emergence of e-commerce have resulted in the demand for faster online payments 
and in the rapid development of the payment services industry. The combination of 
these factors led to the transformation of many retail financial services, the reform of 
bank payment services and the creation of new nonbank payment services. 
The reformation of the payment system falls within the general framework of 
the construction of an internal market. Diversity in national payment laws, technical 
barriers and the lack of security standards hamper the function of the internal market8. 
After the creation of the European Monetary Union (EMU) and Euro, the European 
Payments Council (EPC), which represents the European banks and payment industry, 
with the support of the EU and the European Central Bank (ECB), launched and 
introduced the SEPA project, which constitutes a EU payment integration initiative 
with the twofold purpose of a) the creation of “an integrated and harmonized pan-
European payments infrastructure”9, where all cross-border transactions across EEA, in 
                                               
6 F. Heinemann and M. Jopp, “The Benefits of a Working European Retail Market for Financial 
Services”, Zentrum für Europäische Wirtschaftsforschung, Berlin, Europa Union Verlag, 2002, p. 9 
7 Despina Mavromati, “The Law of Payment Services in the EU: The EC Directive of Payment Services in 
the internal market”, Kluwer Law International B.V., 2008, p. 8 
8 Anca D Chiriţă, “Cross-border service payments under EU fair competition and SEPA rules”, 
European Competition Journal, August 2012, 8:2, 403-428, DOI: 10.5235/ ECJ.8.2.403,   Available at: 
https://doi.org/10.5235/ECJ.8.2.403 
9 Chris Skinner, “The future of finance after SEPA”, John Wiley & Sons, May 2008, p. 7 
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particular credit transfers, direct debits and cards, will be carried out under the same 
conditions, and b) the adoption of “harmonized rules and adequate structures for the 
carrying out of so-called ancillary functions (i.e., clearing and settlement)”.10 Given that 
there was no legal framework for payment services at Community level, the EC 
recognized that there was a need for adoption of an optimal pan-European and 
uniform legislation in this field, which will have to cover not only the Member States 
participating in SEPA programme, but also all Member States of the EU, while ensuring 
equal conditions of competition for all payment systems. As a consequence of these 
efforts, the EU reformed the existing laws and thereafter set up a range of common 
laws and regulations that are consumer protection oriented. 
The Payment Services Directive (Directive 2007/64/EC) constitutes one of the 
most significant EC legislative acts in the financial services sector. The introduction of 
this Directive has greatly changed the “face” of payment services in the EU. The 
objective of the present dissertation mainly is to analyze the legal framework of 
payment services in the light of the PSD. 
 
I. Towards Harmonization of Payments: Restructuring of the EU Payment 
Law  
 The ECB, as one of the seven EU institutions, is at the top of the payment 
system. Its main task is to ensure the operation of the so-called Eurosystem by working 
with the national central banks of the Member States of Eurozone. The global financial 
crisis has led to the reengineering of the EU payment law under a broader reformation 
of regulation in the European banking sector. More precisely, in 2011 a European 
regulatory agency, the European Banking Authority (EBA), was founded with the 
purpose of ensuring and increasing the EU financial transparency, identifying the 
failures of national banks’ structures and generally providing a more efficient pan-
European bank regulator.11 Ιn a nutshell, it assumed the responsibilities and the tasks 
                                               
10 Noah Vardi, “The Indirect Effects on Domestic Law of the European Legislation on Payment Systems”, 
European Review of Private Law 6-2015 [945–958], Kluwer Law International B.V. Printed in Great 
Britain, ERPL2015057, p. 947 
11 Jane K. Winn, ―Reengineering European Payment Law”, University of Washington School of Law, 30 
June 2019 draft, p. 3, Available at https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3412457 
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of the Committee of European Banking Supervisors (CEBS).12 Subsequently, legislation 
was introduced in 2013, by which the ECB was authorized to establish a single 
supervisory mechanism for credit institutions monitoring at European level.13 Hence, it 
is clear that in recent years EU policies are directed towards to the adoption of 
regulations relating to prudential supervision over financial services market, including 
payment services.  
 Furthermore, it is also obvious the tendency of European regulators to 
reorganize the structure of retail payment system at EU-level. “System reengineering” 
actually means the substantial reconsideration of the way in which trade processes 
operate and are organized with a view to obtain more efficiency and to be in line with 
market terms14. The EU has set up a swarm of laws in terms of reengineering of the 
European payment market since 2001, taking measures aimed at reducing costs, 
promoting innovations, competition and consumer protection. Among other laws the 
most important are the following: 
a. EC Regulation 2560/2001 realized the “internalization” of cross-border retail 
payments in euro, by forcing credit institutions to apply the same charges to cross-
border retail payments as to payments made in euro within a Member State, 
introduced standardization by imposing the use of the International Bank Account 
Number (IBAN) and the Bank Identifier Code (BIC) necessary for automated processing 
of cross-border credit transfers and, in addition, brought about the creation of EPC and 
SEPA in trying to reduce bank processing costs to the same level as prices.15 
                                               
12 Regulation (EU) No 1093/2010 of the European Parliament and of the Council of 24 November 2010 
Establishing a European Supervisory Authority (European Banking Authority), Amending Decision No 
716/2009/EC and Repealing Commission Decision 2009/78/EC, 2010 O.J. (L 331) 12 
13 Council Regulation (EU) No 1024/2013 of 15 October 2013, Conferring Specific Tasks on the 
European Central Bank Concerning Policies Relating to the Prudential Supervision of Credit Institutions, 
2013 O.J. (L 287) 63;  For more details on the emerging ―European banking union‖ see Jeffrey N. 
Gordon & Wolf-Georg Ringe, “Bank Resolution in the European Banking Union: A Transatlantic 
Perspective on What it Would Take”, August 2014, Columbia Law Review, Forthcoming; Columbia Law 
and Economics Working Paper No. 465; Oxford Legal Studies Research Paper No. 18/2014, Available at 
SSRN: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2361347; The term of ―Eurosystem‖ 
describes the increasingly integrated financial system regulated by the ECB working together with the 
national central banks of the countries whose currency is the euro. See also ECB, Eurosystem Mission 
https://www.ecb.europa.eu/ecb/orga/escb/eurosystem-mission/html/index.en.html (last visited January 30, 
2020) 
14
 See supra note 11 
15 Regulation (EC) No 2560/2001 of the European Parliament and of the Council of 19 December 2001 
on Cross-Border Payments in Euro, 2001 O.J. (L 344) 13 
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b. Payment Services Directive 2007/64/EC (PSD1) set up, inter alia, harmonized 
standards on the rights and obligations of parties involved in payment transactions 
within the Single Market, and enacted the creation of a new category of nonbank 
payment service providers, the so-called “payment institutions”, to provide payment 
services and compete with the credit institutions in payment services market16. 
c. E-Money Directive II 2009/110/EC (EMD2) amended and replaced the first Electronic 
Money Directive 2000/46/EC (EMD), which included more restricting provisions, 
liberalizing the regulatory framework for payment service providers that issue 
electronic money to fund payment transactions, referred to as electronic money 
institutions, namely non-banks entities that issue a monetary value stored in a 
payment device in the e-money holder’s possession or stored remotely at a server, so 
as to perform payments to third parties. 17  
d. EC Regulation 924/2009 repealed Regulation (EC) No 2560/2001, expanded 
“internalization” of cross-border euro transfers –through capping the price of them at 
the same level as domestic euro transfers- to more types of payments and promoted 
the use of the IBAN and BIC facilitating the electronic processing of cross-border euro 
payments. 18  
e. EU Regulation 260/2012/EU and Regulation 248/2014: due to the resistance of the 
European banking industry to comply with the SEPA requirements through self-
regulatory efforts, the Commission laid down a mandatory deadline for reengineering 
the domestic electronic funds transfer schemes and ensuring a concerted migration to 
Unionwide schemes for both domestic and cross-border credit transfers and direct 
debits in euro.19 
f. Payment Accounts Directive 2014/92/EU (PAD) provides for several requirements to 
banks concerning the offering of basic bank accounts in any EU country, the 
                                               
16 Directive 2007/64/EC of the European Parliament and of the Council of 13 November 2007 on Payment Services 
in the Internal Market Amending Directives 97/7/EC, 2002/65/EC, 2005/60/EC, and 2006/48/EC and Repealing 
Directive 97/5/EC, 2007 O.J. (L 319) 1. 
17 Directive 2009/110/EC of the European Parliament and of the Council of 16 September 2009 on the Taking Up, 
Pursuit, and Prudential Supervision of the Business of Electronic Money Institutions Amending Directives 
2005/60/EC and 2006/48/EC and Repealing Directive 2000/46/EC, 2009 O.J. (L 267) 7. 
18 Regulation (EC) No 924/2009 of the European Parliament and of the Council of 16 September 2009 on Cross-
Border Payments in the Community and Repealing Regulation (EC) No 2560/2001, 2009 O.J. (L 266) 11.   
19 Regulation (EU) No 260/2012 of the European Parliament and of the Council of 14 March 2012 Establishing 
Technical and Business Requirements for Credit Transfers and Direct Debits in Euro and Amending Regulation (EC) 
No 924/2009, 2012 O.J. (L 94) 22; Regulation (EU) No 248/2014 of the European Parliament and of the Council of 
26 February 2014 Amending Regulation (EU) No 260/2012 as Regards the Migration to Union-Wide Credit 
Transfers and Direct Debits, 2014 O.J. (L 84) 1. 
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standardization of fee disclosures, the simplification of procedures for cross-border 
account opening or for bank account switching designed to allow easy access to a bank 
account for consumers, to ensure transparency and comparability of payment account 
fees and to establish quick bank procedure for switching account from one institution 
to another. 20 
g. Payment Services Directive II 2015/2366/EU (PSD2) enhanced the existing provisions 
for consumer protection and for more secure and easy use of internet payment 
services, set up additional security standards as regards payment services and also 
introduced new types of payment service providers. Besides, it laid the foundations for 
a Digital Single Market by obliging banks and credit cards issuers to accept the 
electronic payment processing by third parties providers (TPPs) through the use of 
“open application programming interface” (open API).21 
h. Interchange Fee Regulation (EU) 2015/751 (IFR) imposed to all credit and debit card-
based payment transactions, included both domestic and cross-border card-based 
payment transactions, a compulsory upper limit on multilateral card network 
interchange fees.22 
i. Instant Payments: the Euro Retail Payments Board (ERPB), supported by the EPC, is 
driving forward the creation of a pan-European system, which based on SEPA Instant 
Credit Transfer (SCT Inst) scheme, for instant low-value electronic payments in euro via 
mobile phones or other online means. 23 
j. Regulatory Technical Standards: when the imposition of technical standards is 
considered essential for the harmonization and proper functioning of individual 
electronic payment systems of EU countries under law reengineering, the building-up 
of these standards by EBA may be the outcome of a statutory public consultation 
procedure.24 
                                               
20 Directive 2014/92/EU of the European Parliament and of the Council of 23 July 2014 on the Comparability of Fees 
Related to Payment Accounts, Payment Account Switching, and Access to Payment Accounts with Basic Features, 
2014 O.J. (L 257) 214. 
21 Directive (EU) 2015/2366 of the European Parliament and of the Council of 25 November 2015 on 
Payment Services in the Internal Market, Amending Directives 2002/65/EC, 2009/110/EC, and 
2013/36/EU and Regulation (EU) No 1093/2010, and Repealing Directive 2007/64/EC, 2015 O.J. (L 337) 
35 . 
22 Regulation (EU) 2015/751 of the European Parliament and of the Council of 29 April 2015 on 
Interchange Fees for Card-based Payment Transactions, 2015 O.J. (L 123) 1. 
23 ECB, Eurosystem expectations for clearing infrastructures to support pan-European instant payments in 
euro (2016). 
24 EBA, Annual Report 23 (2015) 
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IΙ. Payments 
Wholesale and retail payments 
  
Τhe subject matter of payments within the EC can be approached from many 
aspects. The starting point is the distinction between wholesale and retail payments 
depending, to some extent, on the user of the payment means. This distinction, 
however, is not always apparent in particular where non-cash retail payments end, on 
way or another, in transactions between banks. Ultimately, it is the user of the 
payment instrument who determines whether he acts as a retail or wholesale 
customer in payment transactions. Nonetheless, in line with customary practice, the 
average person does not consider the real cost and the efficiency of a payment 
operation and therefore the choice of retail payment is usually predetermined.25 
In this light, due to the fact that the payment system is organized differently, 
both at technical and legal level, in respect of the wholesale and retail payments, it is 
considered indispensable a definition of those terms. In any case, the following 
definition is not absolute, as it is subject to exceptions. Wholesale, basically, relates to 
a small volume of higher value payments in comparison to retail payments, which are 
relevant to the processing of a great volume of, sometimes, very low value 
payments.26 Because of that difference, the competent authorities have taken 
different approach regarding the payments in question.  
More specifically, it has been estimated that since the high value of the 
wholesale payments, the processing of them should be carried out in real-time, on the 
one hand for risk management reasons and on the other hand for operational 
transparency and control reasons. Additionally, due to this fact wholesale received 
particular attention of the ECB with regard to well-functioning of payment system in 
this sector. Conversely, this does not apply to retail payment system. By virtue of the 
large number of low value payments, the real-time processing of them, via procedures 
for settling and clearing between the banks, seems to be an unfeasible operation in 
                                               
25
 Martijn Van Empel, “Retail Payments in the EU”, Common Market Law Review 42: 1425–1444, 
2005, 2005 Kluwer Law International, Printed in the Netherlands, COLA2005044, p. 1426-1427 
26 Ibid p. 1427 
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practice. Thus, from an economic point of view, the peculiar nature of retail as regards 
the great number of small value payments requires the setting up of standards and the 
building of an organized and structured system with the support of many entities27, 
whilst in legal terms, it also requires a coherent legal framework to address situations 
where things go wrong. This is why, as already mentioned, considerable efforts have 
been made at EU level to regulate and apply harmonized technical standards in this 
sector. 
 
The importance of payments 
 
As indicated earlier, payments play a substantial role for the settlement of 
economic transactions and for the financial services market. Given the ongoing 
increase of online payments, the central banks and the European regulators have 
expressed more interest in the functioning, organization and efficiency of payment 
systems by taking policy measures with the ultimate goal of the implementation of a 
true single European market.28 
At the beginning, it would be advisable to analyze briefly the concepts of some 
main terms, in a more general context and in the light of PSD, which will be considered 
below.  
Money and Funds: Money constitutes the general medium of exchange for 
goods and services, which “is interchangeable and convertible into anything”.29 In 
other words, money is the “commodity or token that serves as a medium of exchange 
… that everyone will accept in exchange for the things they have to sell”.30 Moreover, 
“anything that functions as a means of exchange, store of value and unit of account 
can be defined as money”.31 Money, however, is divided into commodity money, 
money as legal tender (i.e. coins and banknotes), fiduciary money and commercial 
                                               
27 Ibid 
28 Annett Pietrowiak, “European Payment Instruments –  Institutional Determinants of an Efficient POS 
Payment Mix”, HHL Leipzig Graduate School of Management Leipzig, Germany, 2014, p. 11-12 
Available at: https://d-nb.info/1056912251/34 
29 M. C. Malaguti. “The Payments System in the European Union: Law and Practice", London, Sweet 
and Maxwell, 1997, p 18 
30 F. A. Mann (cont. by C. Proctor), “Mann on the legal aspect of money”, 6th edition, Oxford, Clarendon 
Press, 2005, p. 8 
31 Despina Mavromati, “The Law of Payment Services in the EU: The EC Directive of Payment Services 
in the internal market”, Kluwer Law International B.V., 2008, p.142 
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bank money.32 The most classic “means of payment” is legal tender that gets its value 
by governments.33 Under the PSD, money is considered both euro and any currency of 
one of EU countries.34 Additionally, this description of money is very close to the term 
“funds”, as defined in Article 4(25) of PSD II [ex Art. 4(15) of PSD I], according to which 
“funds means banknotes and coins, scriptural money and electronic money”. 
Payment: Although the term of payment is intertwined with technical 
characteristics, since the technological development and EU policies affects the 
payment instruments and technical standards, it is primarily a legal notion with 
economic consequences.35 As Roy Goode says “payment in the legal sense means a gift 
or loan of money or any act offered and accepted in performance of a money 
obligation”.36 In economic terms, payment is a “method to affect the transfer of value, 
the transfer of funds between bank depositories or from a debt instrument”.37 Payment 
entails the discharge of a money obligation, but it does not entail the delivery of 
money at the same time.38 One could conclude that, in legal terms, payment has a 
double meaning. In few words, when there is a contract, such a sales contract, 
payment entails the performance of a monetary obligation. If the payment is made in 
cash, then the contractual relationship between the parties remains simple. Inversely, 
if payment is carried out via fiduciary money (i.e. through bank account or card), things 
get more complicated because of the involvement of the contracting parties’ banks in 
the transaction. In this case, the transfer of funds resulting in the discharge of the 
pecuniary obligation is made through banks and thus the existing contractual 
relationship is changed notably.39 
It is true that the current technical achievements have made the payment 
procedure more complicated as to at what moment and how the offer and acceptance 
of “fulfillment of a money obligation” has been carried out.  
                                               
32 https://quickonomics.com/different-types-of-money/ (last visited January 30, 2020) 
33 Martijn Van Empel, “Retail Payments in the EU”, Common Market Law Review 42: 1425–1444, 
2005, 2005 Kluwer Law International, Printed in the Netherlands, COLA2005044, p. 1428 
34 Article 2(2) of PSD Ι 
35 See supra note 3, p. 143 
36 Roy Goode, ―Commercial Law”, 2nd edn, London, Penguin, 1995, p. 501 
37 M. C. Malaguti. “The Payments System in the European Union: Law and Practice", London, Sweet 
and Maxwell, 1997, p 32 
38 M. Brindle and R. Cox (eds), ―Law of Banks Payments‖, 3rd edn, London Sweet & Maxwell 2004, p. 1, 
See also supra note 29, p. 101 
39 See supra note 7, p.144 
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Furthermore, payments beyond the legal dimension have considerable 
economic repercussions both in case of a smooth performance of a payment within a 
properly functioning system and in the event that the payment system functions 
incorrectly. Actually, when payment systems fail to work properly, the cost for the 
persons involved can be so high that may finally result in insolvency proceedings. Also, 
under a broader economic approach severe, accidents, technical deficiencies and 
failures may adversely affect the confidence of consumers and firms in the functioning 
of the system and consequently may lead to the disruption of economic stability and 
loss of credibility of the system. This situation is referred to as “systemic risk”, which 
has serious repercussions on the internal market and on the economic growth in 
general.40 
 
Payment process 
 Another one definition describes payment as “a transfer of funds to discharge 
an obligation on the part of a payer vis-à-vis a payee (beneficiary)”.41 The transfer of 
funds can be carried out through cash or e-money and through bank accounts or cards 
i.e. non-cash transactions. Payments have been designed to meet the needs of the 
trade. The diverse types of payments facilitate the operation of the trade in an 
environment where time mismatch, as regards trade orders, and limited enforcement 
of obligations prevail. Time mismatch takes place when the supply of services or the 
delivery of goods cannot be made instantly for example owing to lack of availability of 
assets. On the other hand, enforcement of obligations can be limited for various 
reasons such as due to insufficient regulatory regime.42 The payment process, 
however, is built to address such situations. Concerning non-cash transfers, the 
completion of the payment process requires “authentication of the involved parties”, 
“validation” of the instrument used to the payment transaction, “verification” of the 
payment capacity of the payer, permission for the transfer of funds, providing 
                                               
40 Supra note 25, p. 1425 
41 Tom Kokkola, “The payment system - payments, securities and derivatives, and the role of the 
eurosystem”, 2010, p. 25 
Available at: https://www.ecb.europa.eu/pub/pdf/other/paymentsystem201009en.pdf 
42 See supra note 28, p. 23 
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information about the related funds transfer and submission of transfer message into 
clearing and settlement arrangement so as to complete the payment procedure.43 
Means of payment and Payment instruments  
 
 There is a conflict between economists and legal practitioners about the 
concepts of means of payment and payment instruments. According to economists’ 
opinion, there is only one means of payment that is money, either in the form of legal 
tender or in the form of fiduciary money. On that view, the subject of the transfer is 
the value of money. Therefore, bank funds transfers, cards, cheques and electronic 
purses constitute the tools or the instruments enabling the circulation of money in the 
market. On the contrary, lawyers seem to make no distinction between those two 
concepts and include within the concept of means of payment, apart from cash, bank 
transfers, cheques and cards.44 Undoubtedly, there is a clear difference of views 
between economists and lawyers.  
Despite the fact that most payment instruments due to their features are 
subject to different legal regime and their subsumption under the same legal 
classification is almost unattainable, the PSD includes all the above terms in the 
definition of “payment services”, which will be examined in the following pages, 
without making any distinction. 
 
Payment system  
 
 The definition of payment system arises taking into account the explanations of 
the terms above in conjunction with the following analysis. 
 As defined in Article 2(b) of the UNCITRAL Model Law payment order means an 
“unconditional instruction, in any form, by a sender to a receiving bank to place at the 
                                               
43 Gabriela Guibourg and Björn Segendorf, “Do Prices Reflect Costs? A study of the price- and cost 
structure of retail payment services in the Swedish banking sector 2002”, 2004, p. 4, Available at: 
http://archive.riksbank.se/Upload/WorkingPapers/WP_172.pdf & Committee on Payment and Settlement 
Systems (CPSS), 2000, “Clearing and Settlement Arrangements for Retail Payments in selected 
countries”, p. 3, Available at: https://www.bis.org/cpmi/publ/d40.pdf 
44 Roy Goode, ―Commercial Law”, 2nd edn, London, Penguin, 1995, p. 476 and see also supra note 29, p. 
25 et seq 
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disposal of a beneficiary a fixed or determinable amount of money”.45 Additionally, 
Article 4(16) of the PSDI states as payment order “any instruction by a payer or payee 
to his payment service provider requesting the execution of a payment transaction”, 
giving a broader sense to this term, as it is not confined only to credit transfers. 
 At this point, a quick reference to the participants in a payment transaction 
seems to be useful. At first, the payer and payee play the prominent role in a payment. 
In plain terms, the payer is a person who initiates a payment by ordering the funds 
transfer to the payee or otherwise beneficiary. Under the PSD, payer means “a natural 
or legal person who holds a payment account or not and gives a payment order” to 
transfer the funds to the payee. The latter, namely, is the “natural or legal person who 
is the intended recipient of funds” of the payment transaction.46 
 Furthermore, the PSD introduced the term of “payment service user”, which 
although is usually equated with the terms of payer and payee it has a broader sense. 
According to the Directive, “payment service user” means “a natural or legal person 
making use of a payment service in the capacity of either payer or payee, or both”47.  
Other actors are the banks of the parties above and the settlement agent who 
is involved in the transaction by assisting the clearing and settlement arrangement. 
The role of the “payment service providers” (PSPs) and cards schemes is also 
important.48  
Taking into account all this, one can define the payment system based on its 
components. As stated by CPSS (2003a) “a payment system consists of a set of 
instruments, banking procedures and, typically, interbank funds transfer systems that 
ensure the circulation of money”.49 In the context of the PSD, this term is defined as “a 
funds transfer system with formal and standardized arrangements and common rules 
for the processing, clearing and/or settlement of payment transactions”50. 
Consequently, a payment system integrates the entire procedure designed for the 
                                               
45 See Article 2(b) of the UNCITRAL Model Law of 1992 on International Credit Transfers, Article 2(g) 
of the Directive 97/5 and also Article 4(16) of the PSD I. 
46 See Article 4(8) & (9) of PSD II [ex Art. 4(7) & (8) of PSD I] 
47 See Article 4(10) of PSD II & PSD I 
48 See supra note 28, p. 25 
49 Committee on Payment and Settlement Systems (CPSS 2003a), “A glossary of terms used in payments 
and settlement systems”, Available at: https://www.bis.org/cpmi/glossary_030301.pdf 
50 Article 4(7) of PSD II (ex Art. 4(6) of PSD I) 
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funds transfer and completion of a payment transaction, including the participation of 
payment service providers, agents, payment institutions and payment instruments.51 
Summing up, in the context of this work the most appropriate definition of 
payment is the definition in the narrower sense of the term, i.e. as a “money payment” 
regardless of the underlying relationship among parties involved in the payment 
transaction. In addition, in respect of payment system, a broader definition seems to 
be more appropriate as it contains the whole payment activity including every 
payment instrument, through which payers and payees can initiate a money transfer, 
from the processing of the transfer order to the clearing and final settlement of the 
payment transaction. 
 
III. The Directive on Payment Services (PSD I) 
 
  As stated at the beginning of this thesis, the Payment Services Directive 
(2007/64/EC) comprises the basic legal framework for payment services in the EU. Its 
target was to abolish legal obstacles to the establishment of a single payments area 
across the EU, in which cross-border payments are made as easily, quickly and securely 
as they would be made at national level, to impose harmonized technical standards for 
consumer protection and against fraud and to create an open payment market for 
enhancing the competition within the EU.52 It has a twofold legal basis as it embodies 
both private and public rules of law. More specifically, the Title II addresses the issue 
of authorization for payment institutions, whereas the Titles II and III deal with the 
issue of the transparency and information, including provisions on contract law. It is 
obvious that first Title concerns only the PIs, while Titles II and III are applicable to all 
payment services as defined in the Annex to the Directive. Namely the PSD, contrary to 
Directive 97/5/EC, is not only applicable to cross-border credit transfers but also to all 
                                               
51 M. C. Malaguti. “The Payments System in the European Union: Law and Practice", London, Sweet 
and Maxwell, 1997, p. 15 et sep. 
52 George Walker, Robert Purves & Michael Blair QC, “Financial Services Law”, 3rd edition, Oxford 
University Press, 2014, p. 109 
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payment services listed in the Annex53, and it does not require the maximum limit of 
EUR 50.000 for the implementation of its provisions, which based on private rules of 
law, on “transparency of conditions” and “rights and obligations” of the parties. 
The legal basis of the PSD is the Articles 47(2) and 95 of the EC Treaty. 
However, that does not mean that the legal basis at issue is based only on these 
Articles.  As described above, the division of its provisions into two parts is apparent. 
On the one hand, the provisions of Title I are based on Article 47(2) and on the other 
the provisions of Title II and III are based on Article 95. The European legislator chose 
to combine public law rules with private law rules in the same legal act, instead of 
introducing a Directive on the authorization requirements for payment institutions and 
a Regulation on transparency requirements and contractual relationship of the parties 
involved in a payment transaction.54 
According to article 86 of the PSDΙ (Title IV), the Directive aims at a fully 
harmonized payment system, in which Member States are not entitled to enact or 
maintain provisions other than those foreseen by the Directive. Notwithstanding, it 
introduces a number of exceptions and derogations55 from the principle of full 
harmonization, thereby allowing greater discretion to national legislators as regards 
transposition of PSD provisions into national law. For example, it provides for an 
exception to the issue of implementation of transparency and information 
requirements. The Article 30(1) states that the provisions in question concern only 
consumers, while according to Article 30(2) Member States may lay down that these 
provisions shall be applicable both to micro-enterprises and consumers in the same 
way. 
A. Payment Services under the PSD 
 
 In accordance with M. C. Malaguti, payment instruments are “the vehicle which 
aims to circulate the means of payment, whereas payment services involve the whole 
activity of providing payments through the payment instruments”. In line with this 
approach, payment services can be divided into two categories depending on the type 
                                               
53 Martijn Van Empel, “Retail Payments and the arduous road to SEPA”, Common Market Law Review 
46: 921–940, 2009, 2009 Kluwer Law International, Printed in the Netherlands, COLA2009037, p. 926 
54 Supra note 3, p. 125 
55 Articles 30(2), 33, 34(2), 45(6), 47(3), 48(3), 51(2), 52(3), 53(2), 61(3), 72 and 88 of PSDI 
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of the payment or the type of the payment instrument. More specifically, the 
character of a payment is related to the function of the payment instrument used, i.e   
whether it is based on credit or not and thus the categorization into credit cards, debit 
cards, credit transfers, debit transfers etc. comes up.56 In reference to payment 
instruments, they are divided into bank transfers, paper-based (e.g. cheques) and card-
based payments.57 On the other hand, a payment service can be still classified into 
subcategories in proportion to the way in which the customer submits the payment 
instrument to the bank.58  
 The PSD delineates “payments services” as any business activity listed in the 
Annex.59 At first glance, it seems that the Community legislator opted for a non-
detailed definition of this term. Likewise, the initial PSDI proposal provided that 
“payment services are the business transactions of those natural or legal persons, who 
participate in the completion of a payment transaction”60. However, one can see that 
the Annex of the Directive constitutes an innovation, as it consists of an exhaustive list, 
including a set of business activities characterized as payment services. As explicitly 
stated by the PSD, its provisions are applicable to payment services provided in the EU 
area, as long as the payer's PSP and the payee's PSP are located in the Community.61 
Further, while the subject of the SEPA scheme was the standardization of inter-bank 
practices for euro payments62, the Commission chose the PSD provisions to be applied 
to payment services made whether in euro or in the currency of a Member State 
outside the euro area.63 Indeed, for those payment services, the PSD seeks the 
harmonization of the legal relationship between payment service providers (PSPs) and 
payment services users (PSUs) by setting up the provisions of Titles III and IV.64 
 The list of the Annex, attached to Directive, encompasses seven types of 
payment services, covering a great variety of payment transactions amongst which 
                                               
56 See ECB, Blue Book, August 2005, p. 192 available at: 
https://www.ecb.europa.eu/pub/pdf/other/bluebook2005addenden.pdf 
57 X. Fravre-Bulle, “Les Paiments Transfrontieres dans un Espace Financier Europeen”, Helbing & 
Lichterhahn, Basle, 1998, p. 12 et seq 
58 See also ECB, Blue Book, August 2005, p. 193 
59 Article 4(3) of the PSD I 
60 Article 2(1) of the initial proposal of the PSD I 
61 Article 2(1) of the PSD 
62 Chris Skinner, “The future of finance after SEPA”, John Wiley & Sons, May 2008, p.115 
63 Article 2(2) of the PSD Ι 
64 See supra note 53, p. 924 
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there are subtle differences. Pursuant to the Annex, payment services are: “1. those 
services enabling cash to be placed on a payment account (cash deposits) and 2. cash 
withdrawals from a payment account as well as all the operations required for 
operating a payment account. 
3. execution of payment transactions, including transfers of funds on a payment 
account with the user's payment service provider or with another payment service 
provider (i.e. direct debits, including one-off direct debits, payment transactions 
through a payment card or a similar device, credit transfers, including standing orders), 
4. execution of payment transactions where the funds are covered by a credit line for a 
payment service user (i.e. direct debits, including one-off direct debits, payment 
transactions through a payment card or a similar device, credit transfers, including 
standing orders)65, 5. issuing and/or acquiring of payment instruments (such as cards), 
6. money remittance66, 7. execution of payment transactions where the consent of the 
payer to execute a payment transaction is given by means of any telecommunication, 
digital or IT device and the payment is made to the telecommunication, IT system or 
network operator, acting only as an intermediary between the payment service user 
and the supplier of the goods and services”. Notwithstanding, the PSDII replaced the 
last-mentioned category of payment services with the “payment initiation services” 
and “account information services”. 
 It is clear that the services falling within the ambit of the PSD concern payment 
services whose function is to transfer funds to the payee (i.e. the recipient of the funds 
of the payment transaction) and not the money deposit from the PSP.67  
 It is also apparent that the PSD focused on non-cash payment transactions, as it 
excludes from its scope those payment transactions made in cash without the 
involvement of intermediaries, the exchange of foreign currency into national currency 
or the reverse, paper cheques and paper-based vouchers, promissory notes and other 
                                               
65 See Recital 13 of the PSD I. The payment transactions can be carried out, even if there are no sufficient 
funds in the payer’s bank account, through granting credit lines pursuant to the limitations provided in 
Recital 13. 
66 According to the Recital 7 of the PSD I ―Money remittance is a simple payment service that is usually 
based on cash provided by a payer to a payment service provider, which remits the corresponding 
amount, for example via communication network, to a payee or to another payment service provider 
acting on behalf of the payee...‖. 
67 Despina Mavromati, “The Law of Payment Services in the EU: The EC Directive of Payment Services 
in the internal market”, Kluwer Law International B.V., 2008, p. 150 
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transactions.68 The PSD left outside of its scope the traditional means of payment, cash 
as legal tender (i.e. banknotes and coins) in the light of the emergence of new 
payment instruments and on the ground that a single payment market for cash already 
exists.69 Likewise, paper-based payment transactions are excluded because of their 
nature, since their processing, as stated by the PSD, may not be as effective as other 
means of payment.70 
 
Payment services and Bank activities 
 
In earlier times, payment services were inseparably linked to the banking 
services. Although the supply of payment services by entities that were not under 
banking supervision had been criticized by legal scholars, the banking institutions 
ceased to be the sole providers of payment services by virtue of the emergency of new 
non-banking institutions such as e-money institutions or telecommunication networks. 
Τhe adoption of EMD 2000/46/EC, as mentioned before, was a step for the 
liberalization of the field of payment services with the introduction of electronic 
money institutions.  
The payment activities remained a part of banks activities. These activities may 
qualify as payment services as long as they are not based on deposit-taking. In few 
words, banks or other financial institutions act as PSPs on condition that they do not 
use money aiming at making deposits.71 This is the decisive issue to distinguish 
payment services from other banking services. Therefore, payment activity does not 
constitute an exclusive banking activity, but an autonomous activity carrying out also 
by non-bank payment institutions. 
The PSD introduced this new category of PSPs, the so-called “payment 
institutions”, that are different from banks and e-money institutions.72 That difference 
lies in the fact that these payment institutions are not linked to deposit-taking and 
                                               
68 See in detail the negative scope of the PSD in Article 3 
69 Recital 19 of the PSD I 
70 Ibid and Article 3(g) of the PSD I 
71 See supra note 3, p. 151 
72 See the six categories of payment service provider in Article 1(d) and Title II of the PSD I 
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issuing e-money and consequently their business activity does not entail the same 
prudential risk. 
 
Transfer of funds 
 
As we have seen, the “transfers of funds” are included in the list of “payment 
services” according to the Annex to Directive. A funds transfer or so-called bank 
transfer or “giro” transfer is actually a scriptural movement of funds from one bank 
account to another, i.e. between accounts which are maintained by banks in the name 
of payer and payee73. It also includes the transfer of credit balance between those 
accounts, whether they are maintained by the same or different bank, and the 
adaptation of the property rights among the payer and the payee vis-à-vis their 
banks.74 
Furthermore, the funds transfers can be divided into subcategories, which 
include the credit transfers, debit transfers and payments via cards or similar devices. 
The criterion for distinguishing between a credit transfer and debit transfer is related 
to the initiator of the payment order.75 In essence, the instruction to make a funds 
transfer is given to the payer’s bank account by the payer or by the payee, with the 
former to result in a credit transfer scheme and the latter in a debit transfer scheme.  
More specifically, in a credit transfer, the payer gives his instruction directly or 
indirectly through intermediary banks, to the payee’s bank. After the transmission of 
the payment information, the account of the payer (initiator) is debited76 and the 
corresponding funds are credited to the payee’s account. 
In direct debits, which are the most common expression of debit transfers, the 
payment order is initiated by the payee via his bank that receives the funds from the 
payer’s bank account pursuant to the payer’s prior authorization by a legally binding 
                                               
73 See supra note 28, p. 31, see also X. Fravre-Bulle, “Les Paiments Transfrontieres dans un Espace 
Financier Europeen”, Helbing & Lichterhahn, Basle, 1998, p. 14 
74 R. Hooley and J. Taylor, “Payment by Funds Transfer” in Law of Bank Payments, M. Brindle and R. 
Cox (eds), London Sweet & Maxwell 2004, p. 49 
75 Ibid p. 52 
76 B. Geva, “Bank Collections and Payment Transactions, Comparative Study of Legal aspects”, Oxford, 
OUP, 2001, p. 186, see also B. Geva, “International Funds Transfers: Mechanisms and Laws” in cross-
border Electronic banking, Challenges and Opportunities”, C. Reed C., Walden I. And L. Edgar (eds), 
2nd edition, London LLP, 2000, p. 1-34 
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mandate.77 In the event that there are no available deposits, the payer’s bank has 
usually no obligation to carry out the payment, probably resulting in a credit risk for 
the payee.78  
 
Payment cards 
 
In recent years, the continuously rising use of plastic money has as a result the 
rapid growth in the area of cards and the emergence of alternative payment solutions 
using the cards infrastructure. Payment cards enable their owner (cardholder) to pay 
for goods and services, either at the point of sale (POS) or remotely -in “card-not-
present” transactions- such as by an email or telephone order (giving the card’s 
details), or to withdraw money at ATMs. Nowadays, a single payment card can perform 
all the functions above.79 Τhe legal implications arising from the use of cards are to a 
large extent determined by the terms of the agreement between the parties. 
Debit cards are the payment instruments that enable the cardholder to 
purchase goods or services from merchants whilst the payment operation is made by 
the direct and online debit of the account.80 Another one category of payment cards is 
the deferred debit card, where the payment operation is made by deferred debit and 
the account is debited after a defined time according to the terms of contract between 
the parties.81 Then again, credit card allows the holder to make purchases on a line of 
credit granted by the issuer (PSP). The amount, spent by the credit card issuer, is to be 
repaid by the cardholder either in full or in part at a given time, depending on the 
agreement between the parties. 82 
It is worth noting that the contractual relationships between the parties 
involved in a payment card transaction are no simple owing to the interference of 
more contracts. The initial contract is drawn up between the cardholder and the 
supplier of goods or services (sales contract), the second between the cardholder and 
                                               
77 R. Hooley and J. Taylor, “Payment by Funds Transfer” in Law of Bank Payments, M. Brindle and R. 
Cox (eds), London Sweet & Maxwell 2004, p. 53 
78 Tom Kokkola, “The payment system - payments, securities and derivatives, and the role of the 
eurosystem”, 2010, p. 31 
79 Ibid 
80 ECB, Blue Book, August 2005, p. 29 
81 Ibid p. 59 
82 Ibid 
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the card issuer 83, the third contractual relationship is between the supplier/retailer 
and his bank and the last is between the involving bank institutions where more than 
one bank participates in the payment card transaction. 
The payments carried out through cards, as well as the issuing of a payment 
card and/or acquiring of payment instruments are qualified as “payment services” and 
fall within the ambit of the PSD pursuant to its Annex. Taking into account the 
definition of payment instrument as “any personalized device(s) and/or set of 
procedures.. in order to initiate a payment order,”84 we can conclude that the 
provisions of the PSD do not exclude any type of payment cards (i.e. debit, credit card 
etc). 
   
Electronic money 
 
It is well known that the widespread use of the internet has led to the rapid 
evolution of electronic commerce. Ηereupon, the creation of an alternative non-cash 
payment instrument for online purchasing became an imperative need, given that the 
use of credit cards was not appropriate for all retail online payments, both 
because of high cost and high risk of misuse. The introduction of the electronic money 
is one of the most important expressions of the great growth in the online payment 
area.   
As stated by the EMD, the e-money is “an electronic surrogate for coins and 
banknotes”. 85 With this in mind, it can be considered as digital cash due to the fact 
that it does function not only as a payment instrument but also as an alternative to 
cash. E-money purchasing bears many common features with payments by cash, as it 
can be transferred between persons and be instantly at the disposal of the recipient.86 
As indicated before, the EMD and at present the EMD II constitute the legal 
framework on electronic money, which consists of a set of rules for the 
                                               
83 For an analysis of cardholder-issuer relationship see Ross Cranston, Emilios Avgouleas, Kristin van 
Zwieten, Christopher Hare and Theodor van Sante, “Principles of Banking Law”, Oxford University 
Press, 3rd edition, 2018, p. 399-401 
84 Article 4(23) of the PSD I 
85 Recital 3 of the EMD  
86 L. Edgar, ―Electronic Money” in Cross-border electronic Banking, Challenges and Opportunities, C. 
Reed, I. Walden and L. Edgar, 2nd edition, London, LLP, 2000, p. 202 
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business practices and supervision of the electronic money institutions. According to 
the 7th recital of the Preamble of the EMDI, the issuance of e-money for the purpose of 
deposit-taking or not is what determines whether an institution is electronic money 
institution or credit institution. Therefore, the “deposit-taking” activity of institutions 
determines whether the EMD or the banking regulations are applicable.87 
Moreover, in relation to the business activity of e-money institutions, the EMD 
states that the issuance of e-money (by an e-money institution) per se is not linked to 
a “deposit-taking” activity. Actually, it provides that the receipt of funds does not 
constitute a deposit or other repayable funds, as long as the funds received are 
immediately exchanged for electronic money.88   
After all this, we can see that electronic money institutions such as payment 
institutions are “payment service providers”. Both can provide payment services, given 
that e-money transfers are covered by the concept of “funds transfer”89, but they are 
two different forms of PSP. The former issue e-money providing an alternative to 
payment transactions, while as regards the authorization requirements, they are 
subject to EMD provisions. On the other hand, the latter can provide payment services 
carrying out transactions where the funds are e-money,90 on condition that their 
activity is not related to accepting deposits or issuing electronic money. The 
authorization requirements for payment institution are laid down by the PSD, as it will 
be examined below. 
 
B. Payment Service Providers: The new category of Payment Institutions (PIs) 
 
The PSPs are entitled to provide the above-mentioned services to PSUs. The 
wide category of the PSP is listed in the first Article of the PSDΙ, which consists of the 
credit institutions, electronic money institutions, post office giro institutions, the ECB 
and national central banks, Member States or their regional or local authorities and 
also the payment institutions, which constitute an innovation - a new form of PSP, 
                                               
87 The credit institutions were regulated under New Banking Directive 2006/48/EC, repealed by 
Directive 2013/36/EU 
88 Article 2 in conjunction with the 7th and 8th Recital of the EMD   
89 See Articles 1(b,d), 4(15) and the Annex(3) of the PSD I 
90 See also Recital 9 of the PSD I 
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introduced by the PSDΙ. It should be pointed out that the ECB, national banks, Member 
States or their regional or local authorities are subject to PSD provisions and are 
qualified as PSPs only when acting as private and not acting in their capacity as 
monetary authority and public authorities91, respectively. 
According to PSD’s definition payment institution means “a legal person that 
has been granted authorization to provide and execute payment services throughout 
the Community”.92 The legislature opted to dedicate 23 Articles out of a total 96 of the 
PSD to deal with the requirements of authorization and supervision of this new PSP.93 
Therefore, the rest categories of the PSPs (which already recognized in EC law) are 
excluded from the scope of Title II of the PSD, as there are already legal provisions 
dealing with the matter above. The remaining provisions of the PSD, however, 
concerning “transparency and information requirements” and “rights and obligations” 
of PSPs and PSUs are applicable to all categories of PSPs. 
 As regards credit institutions and e-money institutions, a short reference has 
been made above. Post office giro institutions “are entitled, under national law, to 
provide payment services”94. Αs the other PSPs, they are subject only to the specific 
provisions of Title III and IV of the PSD, as the national legislation applies to their 
authorization requirements. However, the reference of post office giro institutions in 
the context of the PSD as PSP does not shed light on their legal status either at national 
or at EU level. 95 
Authorization for a payment institution  
 
 The business activity of PIs and credit institutions varies considerably and 
entails different risks. Unlike credit institutions, PIs do not collect deposits or other 
repayable funds from users to fund payment transactions, as it is expressly required by 
the Directive. Thus, since there is no danger to financial stability and their operation 
entails only a low level of risk, quantitative requirements or the conditions for the 
                                               
91 Article 1(e,f) of the PSD I & PSD II 
92 Article 1(d) and 4(4) of the PSD I 
Martijn Van Empel, “Retail Payments and the arduous road to SEPA”, Common Market Law Review 
46: 921–940, 2009, 2009 Kluwer Law International, Printed in the Netherlands, COLA2009037, p. 925 
94 Article 1(c) of the PSD I 
95 Supra note 3, p.153 
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granting and maintenance of authorization should be proportional to their operational 
and financial risks associated to their activity. 96 
 As regards the realization of the PSD’ objectives, the imposition of harmonized 
“market entry” requirements for the PIs is necessary in order to establish equal 
treatment and increase competition between the Member States, as well as to ensure 
transparency in their activities.97 
 The new category of PSP, so as to gain authorization for the execution of 
payment services, is required to submit to the competent authorities of the home 
Μember State a written application along with a series of documents.98  
 Additionally, the PSD provides that the applicant has to submit an evidence of 
existence of initial capital. The provisions of the PSD, however, do not define the 
notion of that term. It is worth pointing out that, the PSD I refers to the Article 57(a) 
and (b) of the New Banking Directive (2006/48/EC), which, in its turn, refers to the 
Article 22 of Directive 86/635/EEC, for the determining of the meaning of “capital”. 
Under the latter Article, the concept of capital comprises “all amounts, regardless of 
their actual designations, which, in accordance with the legal structure of the 
institution concerned, are regarded under national law as equity capital subscribed by 
the shareholders or other proprietors”. On the other hand, after the repeal of New 
Banking Directive, the PSD ΙΙ refers to the Article 26 (1)(a) to (e) of Regulation (EU) 
No 575/2013. According to Articles 5(c) and 7 of the PSD II and 26 (1)(a) to (e) of the 
Regulation, the “initial capital”, required for authorization, is comprised of one or 
more of the following items: capital instruments, share premium accounts, retained 
earnings, accumulated other comprehensive income and other reserves. 
 Pursuant to the PSD, the precise amount of the initial capital depends on the 
categories of the payment services to be provided by a payment institution. The 
European legislator seems to have taken into account the specific characteristics of 
                                               
96 See Recital 8, 9 & 11 of the PSD I, as well as the explanatory memorandum to the PSD I proposal, p 6 
97 See Recital 10 of the PSD I & the explanatory memorandum to the PSD I proposal, p 7 
98 Documents such as, inter alia, a operations’ programme, a business plan with a forecast budget 
calculation for the first three years, a description of the applicant's governance arrangements and internal 
control mechanisms -established by the applicant to comply with the obligations related to money 
laundering-, a structural organization’ description, as well as the identity of persons holding in the 
applicant qualifying holdings and the identity of directors and managers of the payment institution; See 
Article 5 of the PSDI & II 
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services in relation to the prudential and operational risks faced by PSPs in the 
execution of payment services. Thus, the Article 7 of the PSD II, which is currently in 
force, provides that the initial capital must not be less than EUR 125.000 for cash 
deposits, cash withdrawals, all transfers of funds and for issuing of payment 
instruments and/or acquiring of payment transactions, while it must be at least EUR 
50.000 for payment initiation services and EUR 20.000 for money remittance 
services.99 
 Moreover, the PIs must hold own funds, which must never fall below the 
amount of the initial capital, and ongoing capital. These amounts are calculated on the 
basis of three defined methods, freely applied by the Member States.100  
Another one important provision is the one which concerns “granting of 
authorization”. The Directive adds some specific authorization requirements, beyond 
the conditions provided for in Article 1, and leaves to the competent national 
authorities the discretion to refuse to grant authorization. Specifically, the competent 
authorities must ascertain, apart from the compliance with the conditions stated in 
Article 1, the existence of “a sound and prudent management of a payment institution. 
If they are not satisfied as to the suitability of the shareholders or members that have 
qualifying holdings” (Article 11(6) of the PSDII), then they can refuse to grant 
authorization for a business as payment institution. The granting of that authorization 
allows to PIs to carry out their business activities in connection with the freedom of 
establishment and the freedom to provide services (“European passport”).101 The 
authorities, however, are entitled to withdraw the granted license when the conditions 
specified in Article 13 of PSD the II (ex Art. 12 of the PSDI) are fulfilled.  
Under the Article 18 (ex Art. 16), the range of activities, which can be engaged 
in by the PIs, is expanded -beyond those listed in Annex- and includes ancillary services 
such as ensuring the execution of payment transactions, foreign exchange services, 
                                               
99 The Article 6 of the first PSD laid down the required minimum initial capital for payment transactions 
by means of telecommunication, digital or IT device at EUR 50.000 
100 See Articles 8 & 9 of the PSD II. Also, the PSD II refers, again, to the Regulation (EU) No 575/2013 
for the definition of ―own funds‖. 
101 Article 11 of PSD II, see also supra note 53, p. 925 and Erich Vranes, ―The Single Euro Payments 
Area (SEPA) and its Compatibility with the GATS Disciplines on Financial Services”, Journal of Word 
Trade, Review 42(3): 509–533, 2008, 2008 Kluwer Law International. Printed in the Netherlands, 
TRAD2008022, p. 513 
 -33- 
safekeeping activities, the storage and processing of data102 and the operation of 
payment systems, without prejudice of Article 35 of the PSD II.103 Again as mentioned, 
the deposit of funds within the meaning of Directive 2013/36/EU (Art. 9) and EMDII 
(Art. 2) is expressly prohibited by the Article 18(3) of PSDII. Nonetheless, PIs are 
entitled to grant credit in connection to transfers covered by a credit line under the 
terms set up by Article 18(4). In any case, it is remarkable that the PSD has a concrete 
and complete content as it explicitly specifies which payment activities are covered by 
its scope. Therefore, there is no room for disputes over the types of payment services 
falling within the ambit of the PSD.  
Derogations from the authorization requirements 
 
 The PSD requires the registration of the identity and place of business of all 
persons providing remittance services, even if those persons cannot comply with all 
the terms for authorization as PIs, so as to prevent their possible activity in black 
economy. It has foreseen specific exceptions for those providers which are unable to 
meet the full package or part of conditions.104 Thus, taking into account the value of 
payment transactions (i.e. quantitative standards), the PSD introduces a derogation 
clause from authorization and supervision requirements and associated capital for 
small providers, the so-called “microbusinesses”.105 In accordance with Article 32 of 
PSD II (ex Article 26 PSD I), Member States or their competent authorities may permit 
natural or legal persons providing payment services to be recorded as PIs in the 
authorized register (Art. 14, ex Art. 13) by way of derogation from the procedure 
laid down in the Directive, in cases where the value of their business activities does not 
exceed EUR 3 million per month and where none of the persons responsible for the 
business management and function has been convicted of financial crimes such as 
money laundering or terrorist financing. 
                                               
102 Ibid 
103 Under Article 18(c) of the PSD II, the PIs can also provide services other than payment services. In 
this case, these activities fall within the context of the relevant Community and national legislation and 
not within the context of the PSD. 
104 See Recital 47 of PSD II (ex Recital 15 of PSDI) 
105 George Walker, Robert Purves & Michael Blair QC, “Financial Services Law”, 3rd edition, Oxford 
University Press, 2014, p. 110 
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Moreover, in order to ensure the harmonization of market access prerequisites 
of PIs and an equal treatment between the authorized PIs and those persons 
registered as PIs by way of derogation from the authorization conditions, the PSD 
requires that possibility of derogation be subject to strict requirements. More 
specifically, the latter cannot benefit from the right of establishment and freedom to 
provide services, are subject to different prudential requirements and to the discretion 
of the competent authorities, which ascertain whether they are qualified to 
provide the relevant services laid down in Article 18 (ex Art. 16).106 
 
Supervision of payment institutions 
 
 The PSD devotes fewer provisions concerning prudential oversight of PIs’ 
activities compared to the provisions of authorization requirements.107 Member 
States, as responsible for the authorization and prudential supervision of PIs, are 
entitled to entrust those tasks to competent authorities such “as public authorities, 
bodies recognized by national law or by public authorities expressly empowered for 
that purpose by national law, including national central banks”, which must ensure 
independence from business bodies in order to prevent conflicts of interest. It is also 
Member States’ duty to monitor the activities of those authorities and to provide 
information to Commission on these matters.108  
 These competent authorities shall control PIs’ operation, using means 
proportionate to the risks to which PIs are exposed. So they are entitled to require the 
provision of information by PIs, to carry out inspections both at PIs and at their agents 
or branches or entities to which payment activities are outsourced, as well as to issue 
recommendations or binding administrative provisions or even to withdraw 
authorization when the required conditions have been met. Notwithstanding, the 
decisions taken by the national authorities or cases of failure to act may be challenged 
                                               
106 Article 32 of PSD II (ex Art. 26), 11 (9) [ex Art. 10 (9)] and Recital 47 (ex Rec. 15) and 49 (ex Rec. 
16)  
107 The supervision rules are cited in Articles 22-31 of PSD II (ex Articles 20-25 of PSD I) 
108 Article 22(1) of PSD II  [ex Art. 20(1)] 
 -35- 
before national courts, which means that the PSD does not impose harmonized rules in 
respect of the defense means.109 
 
The right of establishment and freedom to provide services 
 
 According to definitions set by the Article 4 of the PSDII, home Member State is 
defined as “the Member State in which the registered office or the head office of PSPs 
is situated”, while host Member State means “the Member State in which the PSPs 
have a branch or an agent or provide payment services”.  
As indicated above, through the adoption of a “passporting regime” by the PSD, 
the authorized PIs can exercise the right of establishment and freedom to provide 
services.110 Under the PSD’ s provisions, PIs wishing provide payment services or have 
an establishment (through a branch or an agent) in another Member State than their 
home Member State should follow a procedure which is subject to the control of their 
national authorities. That procedure requires the provision of certain information by 
the PIs to their national competent authorities, which should in turn pass them on to 
the competent authorities of the host Member State for assessment. It is even 
possible the home Member State to refuse to register an agent or a branch, in the 
event that home Member State ascertain the existence of reasonable grounds for 
suspicious as to whether the participation of an agent or the using of a branch is in 
connection with possible offenses relating to money laundering and terrorist financing. 
111  
After all this, one could say that the PSD has adopted a supervision structure 
for this new category of PSP consisting of limited and comprehensible provisions.  
Thus, the PSD has introduced, apart from its own authorization provisions, its own 
supervision rules, whose control level are proportionate to the risks associated with 
the PIs’ activities.112 
 
                                               
109 Article 23(1) & 25 of PSD II  [ex Art. 21(1) & 23] 
110 See supra note 52, p. 110 
111 Article 28 of PSD II  (ex Art. 25) 
112 See supra note 3, p. 187 
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C. Transparency and information 
 
 As we have seen, Title III of the PSD contains provisions dealing with the 
“transparency of conditions and information requirements for payment services”. It 
divides the payment services into two categories, those which can be provided as 
“single payment transactions” (Art. 43-49, ex Art. 35–39) and those based on a 
framework contract113 (Art. 50-58, ex Art. 40–48). A main objective of the Directive is 
to obligate PSPs to provide to PSUs the same high level of clear information regarding 
payment services, so as to make users well informed consumers and be able to make 
better purchasing choices within the EU. In order to foster proper operation of the 
single market in payment services, Member States should not be able to adopt 
information provisions other than those provided for by the PSD. 114 
 Under the PSD, the information requirements concern only the payment 
transactions within the meaning of Article 4(5), which defines “payment transaction” 
as “an act, initiated by the payer or by the payee, of placing, transferring or 
withdrawing funds, irrespective of any underlying obligations between the payer and 
the payee”. It is clear that the Directive does not include provisions concerning the 
underlying debt which initiates the payment obligation. In this context it has been 
argued that the EU legislature probably opted to address merely the contractual part 
of payment services owing to complicated problems associated with non-cash means 
of payment, with the imposition of certain payment instruments to carry out 
payment transactions above a specified amount (generally, the justification for this is 
to prevent money laundering and to ensure the traceability of large-value payment 
transactions for tax purposes) and problems arising when the creditor refuses to 
accept certain means of payment offered by the debtor.115 
 In both cases of transactions, the parties should come to an agreement on 
currency used in a payment transaction and where a currency conversion service is 
                                               
113 Pursuant to Article 4(21) [ex 4(12)] ―framework contract‖ means a payment service contract which 
governs the future execution of individual and successive payment transactions and which may contain 
the obligation and conditions for setting up a payment account.  
114 See Recital 54 of PSD II (ex Rec. 21) 
115 Noah Vardi, “The Indirect Effects on Domestic Law of the European Legislation on Payment 
Systems”, European Review of Private Law 6-2015 [945–958], Kluwer Law International B.V. Printed in 
Great Britain, ERPL2015057, p. 951-952 
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offered, the party offering that service has the obligation to provide the payer with the 
information about charges and the exchange rate.116 Moreover, in cases of third-party 
involvement, the PSP shall inform the PSU about additional charges or reduction prior 
the execution of payment transaction.117 Likewise, PSP is prohibited from charging 
PSUs for the provision of the information laid down in the PSD. Conversely, it is 
possible for PSDs to charge PSUs for additional or more frequent information, 
after an agreement has been concluded between them.118 
  Notwithstanding, the PSD introduces a derogation from information 
requirements in case of low-value payment instruments and e-money. As regards 
payment transactions, which do not exceed EUR 30 or have a spending limit of EUR 
150, the PSPs are obliged to provide only basic information about the main 
characteristics of the payment service used.  
 Generally, payment transactions covered by a framework contract are 
considered more important from an economic perspective and more binding for 
consumers than single payment transactions. Especially, in cases where using services 
offered by payment accounts or a certain payment instrument, a contractual 
agreement between the parties and prior documentary information (or provided by 
other means) about the contract are necessary.119 Inversely, on case by case basis 
transactions, given that the payer is usually present when authorizing payment, only 
the provision of basic information is required. 120 
 Thus, the PSD adopts, regarding transactions based on a contract, provisions on 
transparency requirements before the formation of the contract, accessibility of 
information and contract conditions after the conclusion, changes in conditions of the 
framework contract and the termination of the contract.121 
 In order to obtain an overview of the essential prior information to be 
provided, we should mention certain provisions dealing with the “framework 
contract”. It is true that, by adopting Articles 38(1) [ex. Art 30(1)] and 52 [(ex Art. 42)], 
a high level of consumer protection is ensured, as PSPs are obliged to communicate to 
                                               
116 Article 59 (ex Art. 49) 
117 Articles 60(2) [ex. Art. 50(2)] and 57(2) [ex Art. 47(2)] 
118Article 40 (ex. Art.32) 
119 See Recital 57 (ex. Rec. 24) 
120 See Recital 58 (ex. Rec. 25) 
121 Articles 50-55 (ex Art. 40-45) 
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the PSUs an array of information items for the full awareness of their choices. The 
Article 52 provides for, inter alia, information on the PSP’s identity, on charges and 
interests, on the use of a payment service (such as on the form of and the procedure 
for giving consent, the point in time of receipt of a payment order, the maximum 
execution time), on communication means, on termination of the contract etc.  
 It is worth mentioning that the compulsory provision of the specified 
information from PSPs to PSUs is not only to users’ advantage, but also it enables PSPs 
to rest upon this information against PSUs. Also, Article 54(2) [ex Art. 44(2)] in 
conjunction with Article 52 3[ex Art. 42(3)] denotes a realistic approach by the 
legislator to the possibility of change of circumstances.122 Hence, parties are entitled, 
during their contractual relationship, to agree on changes in conditions of the 
framework contract on a case-by-case basis, including changes in interest and 
exchange rates, or they can come to a prior agreement on the method to be used for 
setting interest or exchange rate. In the latter case, the PSP is permitted to apply the 
agreed changes “immediately and without notice”, as long as the changes comply with 
the contract.  
 
D. Rights and obligations 
 
 The Title IV of the PSD encloses a mass of contract-related rules on PSU rights 
and PSP liabilities, while seeking to achieve their homogeneous transposition into 
national law. It grants, although, a wide discretion to the Member States concerning 
the means of the implementation and enforcement of the relevant provisions in 
domestic legal systems. Notably, although Article 103(1) [ex. Art 81(1)] obligates the 
Member States to enact rules on penalties applicable to infringements of the national 
law implementing the PSD and to ensure that such penalties are effective and 
proportionate, these penalties differ from Member State to Member State and do not 
achieve the same results. It thus appears that the PSD does not compel the Member 
                                               
122 See supra note 53, p. 927 
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States to secure administrative implementation for the contract-related provisions by 
the competent authorities. 123 
  It should be pointed out that the rules of the Title IV concerns all kinds of PSUs 
(consumers or micro-enterprises) and solely tackles the relationship between payer 
and payee (PSUs) and their respective PSPs, not including the relationship between 
PSPs. The rationale behind those provisions seems to incline towards protecting users 
against providers. Indeed, they intend to enhance still further the current consumer 
position in relation to other EU legislative acts. Despite the fact that the PSUs -who are 
consumers- are protected by a series of obligatory provisions, in the case of business 
customers, it is permitted the conclusion of an agreement, between them and their 
PSPs, on derogation from certain provisions.124 Again, the micro-enterprises are 
subject to the discretion of Member States, as the latter are entitled to apply the 
provisions at issue to micro-enterprises in the same way as to consumers.125 
 Among the provisions laid down in this Title, the most noteworthy are those 
regarding the rules on “Execution of payment transactions” of Chapter 3. In this part, 
fundamental elements for the carrying out of a payment are delimited. In particular, is 
laid down “the point in time of receipt” of a payment instruction that is the time the 
payment order is truly received by the payer’s PSP. Once this has taken place, the 
payment order in principle becomes irrevocable. As for the case of direct debits, the 
payer has refund rights, when he could be in the position to withdraw the individual 
payment order carried out by virtue of the earlier direct debit agreement.126 As 
regards the amount of a payment transaction, the Article 81(1) of the PSD II [ex. Art. 
67(1)] prohibits any deduction of charges by the payer's as well as the payee's PSP and 
by any intermediary and ensures that the payee will actually receive the entire amount 
of the payment transaction originated by the payer. Moreover, the section 2 of the 
third Chapter deals with the matter of the execution time and the value date of a 
payment order. The Directive sets a threshold of one business day (after the point in 
                                               
123 Olha O. Cherednychenko, “Public Supervision over Private Relationships: Towards European 
Supervision Private Law?”, European Review of Private Law 1-2014 [37–68], Kluwer Law International 
BV Printed in Great Britain, ERPL2014003, p. 46 
124 Ibid 
125 Article 61 of PSD II (ex. Art 51) Also, we have seen a similar provision on ―Transparency and 
Information‖ in Art. 38 (ex Art. 30). 
126 Article 78(1) & 80(1)(3) of the PSD II [ex. Art. 64(1), 66(1),(3)] 
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time of receipt) for the crediting of the amount to the payee’s PSP’s account.127 The 
so-called “D+1 rule” applies to all payment transactions in euro or in currency of a 
Member State outside the euro area and to payment transactions involving only one 
currency conversion between euro and a non-euro Member State’s currency. 128 
The introduction of the definition of “value date”129 constitutes undoubtedly a 
crucial element as well. Due to the fact that there was no harmonized European-
level regulation the use of value dates, value dates coincided with transaction or 
booking dates in most Member States. Such practices also corresponded to the 
practices of banks.130 Thus, as to the “value date”, the PSD sets up that the “credit 
value date for the payee’s payment account is no later than the business day on which 
the amount of the payment transaction is credited to the payee’s PSP’s account”. The 
funds should be at the disposal of payee simultaneously to the crediting of his PSP’s 
account, which means that these funds will no longer be available to the payer, once 
his PSP’ payment account is debited.131   
Apparently, the European legislature has intended to cease unreservedly what 
has been considered by many people as an abusive practice of credit institutions, by 
which they gained financial profit from “float” by creating a gap in time between the 
point in time of debiting the payment account and the point in time of crediting the 
payment account, i.e. at which the amount is actually available to the payee.132 
As to the liability issue, the Directive imposes strict liability of the PSP for non-
execution or defective execution of a payment instruction, in case of payment orders 
originated by the payer. The Article 89(1) of the PSD II (ex. Art. 75(1)] deals with 
payment orders originated by the payer (debit transfers), while the Article 89(2) [ex. 
                                               
127 Article 83(1) of the PSD II [ex Article 69(1)], For a further analysis of ex Art. 69 see Benjamin Geva, 
“Payment Transactions under the EU Payment Services Directive: A U.S. Comparative Perspective”, 
Penn State international Law Review, Vol. 27, pp. 713-755, 2009, p. 743-744 Available at: 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1509648 
128Article 82(1) of the PSD II [ex Article 68(1)]; See also Chris Skinner, ―The future of finance after 
SEPA‖, John Wiley & Sons, May 2008, p. 65 
129 According to Article 4(26) of the PSD II [ex. Art. 4(17)] ―value date’ means a reference time used by 
a payment service provider for the calculation of interest on the funds debited from or credited to a 
payment account”. 
130 Communication COM (2003) 718 Final, 2003, p 31, available at: 
https://ec.europa.eu/transparency/regdoc/rep/1/2003/EN/1-2003-718-EN-F1-1.Pdf 
131 Therefore, we could say that there are a debit and a credit value, in the sense that the debit value 
corresponds to the point in time of debiting the account, while the credit value corresponds to the point in 
time of crediting the account. See Article 87 of the PSD II (ex. Art. 73) 
132 See supra note 53, p. 929 
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Art. 75(2)] covers payment orders originated by the payee (credit transfers).133 As 
regards the former, the PSP are liable to the PSU for correct execution of the payment 
transaction, i.e. for any failure of crediting the payee’s PSP’s account. Therefore, the 
payer is not required to prove negligence or fault of his PSP in order to exercise his 
rights, but the burden of proof is on the PSP, who should prove that the payee’s PSP 
received the amount of payment transaction. 134 Inversely, the payee’s PSP liability is 
not so strict, as the payee’s PSP is liable to the payee for correct transmission of the 
payment order to the payer’s PSP and subsequently to re-transmit immediately the 
payment order in question to the payer’s PSP and ensure that, after the crediting of 
the account, the amount is available to the payee. 135 Nonetheless, the Article 88(2) 
establishes an exemption from the “liability rule”. A correct payment order is deemed 
the one executed according to the unique identifier, i.e. information on identity of 
payee’s PSP such as the card or account number, payee’s name, BIC and IBAN. If the 
unique identifier provided by the PSU is incorrect, the PSP is not responsible for non-
execution or defective execution, but still bears limited liability to make “reasonable 
efforts to recover the funds involved in the payment transaction”.136 
 
IV. The impact of PSD I on EU payment market: Critical issues  
 
 Prior to anything else, we should keep in mind that the PSDI constitutes the 
legal basis, which underpins the SEPA scheme. So, the principal question that arises is 
whether the Directive has fulfilled its objectives viz the establishment of the legal 
certainty and clarity required for the accomplishment of an integrated payment 
market where “all euro payments in the euro area are treated as domestic 
payments”.137 The importance and effectiveness of PSDΙ were revealed within a short 
                                               
133 See Article 89 of the PSD II (ex. Art. 75). It is remarkable that this distinction did not exist in Article 
67 of the initial proposal of the PSD I. Also, the Article 90 addresses the liability for non-execution, 
defective or late execution of payment transactions initiated by the payer through the payer’s payment 
initiation service provider (PISP). 
134 Article 89(1) of the PSD II, See also Geva, Benjamin, Payment Transactions under the E.U. Second 
Payment Services Directive – An Outsider’s View, 54 Tex. Int’l L.J. 212, 2019, p. 239, 240, 242 
Available at SSRN: https://ssrn.com/abstract=3292313 
135 Ibid 89(2), For more details, supra note 134, p. 241-242 
136 Ibid 88, For more details, supra note 134, p. 239 
137 The aim of SEPA as defined by the ECB, See ECB SEPA Brochure, 2006, p. 5, Available at: 
https://www.ecb.europa.eu/pub/pdf/other/sepa_brochure_2006en.pdf 
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period of time. According to the findings of an “impact study”,138 the final report of 
which was submitted in 2011, the PSD had contributed to the evolution of a single 
market within EU payment area, to the greater transparency of conditions for payment 
services and had boosted the speed at which the payment transactions were carried 
out. Despite its promising start, the Directive does not appear to have been totally 
successful.139 
 From the beginning, the entry of the new PSPs, namely payment institutions, 
had been questioned as to whether they will really attract interest within the payment 
market.140 As was already explained in section III(B) of this dissertation, the PSD laid 
down a series of requirements of authorization and supervision for PIs, while it did not 
re-set the current prudential requirements for the other PSPs. Although such 
differentiation can, to some degree, be justified by the specificities of PSPs activities, 
the existence of non-uniform application field might undermine the ground for a 
real level playing field.141 Indeed, the study at issue found few innovation initiatives in 
PSPs market, as only few players had entered the EU market after the PSD came into 
force. Until the end of 2012 a small number of authorized PIs were registered. Also, as 
we know, pursuant to the PSD, entities in order to provide payment services across the 
Community, either in their home State or in a host Member State, should be 
authorized by the national competent authorities.  In this respect, it was revealed that 
the structures of the new PIs presented inconsistencies and differences across 
Member States. As to range of activities, the PSPs have not taken full advantage of the 
“passporting regime”. More specifically, the passporting procedure apart from the fact 
that it varied among Member States’ legal systems, was evidenced demanding and 
complicated due to the heterogeneous application of customer protection and anti-
                                               
138 This ―impact study‖ of PSDΙ’s effectiveness was initiated by the EU and its final report was conducted 
by London Economics and iff (in association with PaySys). See Study on the impact of Directive 
2007/64/EC on payment services in the internal market and on the application of Regulation (EC) No. 
924/2009 on cross-border payments in the Community, Final Report, Available at: 
https://paymentinstitutions.eu/wp-content/uploads/2017/08/130724_study-impact-psd_en.pdf 
139 Theo Lynn, John G. Mooney Pierangelo Rosati, Mark Cummins, “Disrupting Finance: FinTech and 
Strategy in the 21st Century”, Palgrave Macmillan, 2018, Chapter 7, Alan Brener, p. 106 
140
 See supra note 53, p. 930 
141 Maria Chiara Malaguti, ―The Payment Services Directive Pitfalls between the Acquis Communautaire 
and National Implementation”, ECRI Research Report No. 9, March 2009, Available at: 
http://ssrn.com/abstract=2001388, p. 12-13 
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money laundering requirements. This resulted in a limited activity of PIs in EU Member 
States other than their home State.142 
 Additionally, the inclusion of money remittance services on “payment services 
list”, i.e. of those services whereby payments are carried out without the use of a 
(payer’s) account, has made the qualification of PSPs more complex. This is because 
the execution of payment services was connected with the need for an account or with 
the management of funds deposited with a bank. The detachment of payment 
services’ provision from opening accounts has an impact on defining the nature of new 
(non-bank) entities and the qualification of these as PSPs.143 Although the Directive 
lists a set of payment services in order to avoid confusion, it does not ultimately 
identify exactly which payment transactions constitute payment services and what 
actually qualifies a PSP in relation to other players offering only ancillary payment 
services. Actually, the study pointed out that the role of PSPs –as intermediaries of 
messaging transmission between the user initiated the payment and the recipient of 
the funds and as responsible for the completion of a payment transaction- was not 
clear to consumers. This resulted in potential confusion of consumers between 
payments falling within the scope of PSD and those relevant to e-money (subject to 
the EMD II).144 
 Another one issue that has been questioned is whether the PSD has achieved 
the “full harmonization” purpose. It is recalled that this concept means that the 
Member States are not allowed to introduce provisions different from those laid down 
in PSD. As we have seen, the main problem is that the PSD leaves a wide discretion to 
the Member States to regulate certain issues by way of derogation from PSD rules, for 
instance the possibility of adopting a different regime for national payment 
transactions145 or provisions more advantageous to PSUs146 and of an equal treatment 
between micro-enterprises and consumers. Those derogation clauses undermine the 
legal uniformity within EU.  
                                               
142 See supra note 139, p. 107 
143 See supra note 141, p. 8-9 
144 Supra none 139, p. 107-108 
145 See Articles 34(2) & 72 of PSD I 
146 Ibid 45(6) & 61(3) 
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 Still, problems remain as regards substantive law matters. The Directive does 
not regulate issues relating to the pecuniary obligation underlying the funds transfer 
carried out via the payment service instruments, which is liable to be affected by rules 
on exemption from the payment and liability of PSPs.147 
 On the other hand, we cannot overlook the advantages resulting from the 
adoption of PSD. It introduces for the first time unified rules on direct debit and credit 
transfers relating to the execution time of payments and liability of PSPs. In particular, 
it sets up different level of liability for PSPs. As regards payment order initiated by the 
payer, the PSPs are strictly liable to PSUs for any failure of the transferred amounts to 
reach to payee’s PSP’s account. The PSU can be reimbursed without the need to prove 
negligence, error or illegal activity. This provision is considered as a well balanced. In 
any case, the Directive intended to settle matters which are substantive and crucial for 
the legal certainty of payments such as determining the point in time at which the 
payment order is executed or can be revoked. The fact that some situations demand 
clarifications or modifications does not mean that the implementation of the Directive 
did not bring significant benefits and necessary changes in EU payment market.  
 
V. The road towards PSD II  
 
Given that the structure of PSDI was based on the Commission’s Proposal of 
2005, it is to be expected that significant changes have occurred in retail payments 
market since then. Indeed, the constantly increasing of technical development led to 
the rapid growth of online payments and the introduction of new types of payment 
services.148 Pursuant to the report of Tune Marketing Console,149 almost the half of the 
global population uses smartphones and also 53% of the online payments were carried 
out through these devices in 2015. It is apparent that the consumers’ payment habits 
have changed and the technology evolves faster than the current legal framework. 
                                               
147 For more analysis See Noah Vardi, “The Indirect Effects on Domestic Law of the European 
Legislation on Payment Systems”, European Review of Private Law 6-2015 [945–958], Kluwer Law 
International B.V. Printed in Great Britain, ERPL2015057, p. 956-957 
148 Recital 3 of PSD II 
149 The Tune Marketing Console study analyzes 400,000 gigabytes of data on mobile marketing from 249 
countries. 
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Therefore, the progress, which has taken place in recent years, formed the ground for 
challenging the applicable regulatory.150 
Payments transactions are to a large extent executed not only through services 
offering by credit institutions (i.e. funds transfers by using card or IBAN of an account) 
and by technological firms such as Paypal, but also through services allowing direct 
payments through mobile phones (by connecting the phone contact to the IBAN). In 
the light of the emergence of new payment instruments, banks invest funds in security 
and new payment technologies in order to remain competitive vis-à-vis non-financial 
companies and ensure their role as intermediaries in transactions.151 These 
investments are linked with financial technology (“FinTech”) market engaged in 
development of innovative financial instruments.152 
Thus, the EU was confronted with a new payments landscape. In July 2013, the 
Commission’s Proposal for reengineering of EU payment law was published. It 
contained a draft for a new Payment Services Directive (PSD II) and a proposal for 
regulation on interchange fees for card-based payment transactions. As stressed by 
the Commission, the PSDI has brought essential benefits to EU economy and is fit for 
its objective.153 However, some of its provisions needed to be updated in order to 
include new types of PSPs, which were unregulated, while others needed to be 
excluded from its scope, specifically certain payment-related activities which have 
proved too general or have transposed in different ways resulting in legal uncertainty 
and lack of consumer protection.154 The revised Payment Services Directive has come 
into force in 2016, with transposition deadline January 2018.155 
                                               
150 María Nieves Pacheco Jiménez, “Payment services evolution: from the European Directive of 2007 to 
the Digital Single Market and the European Directive of 2015”, Journal of European Consumer and 
Market Law,  Kluwer Law International, Vol .5, 2016, EuCML2016047, p. 219 
151 Ibid 
152 Financial technology or FinTech is seen as a new market that integrates finance and technology (Arner 
et al., 2015), replacing traditional financial structures with new technology-based processes (Hochstein, 
2015). 
153 For details on the benefits of the implementation of the PSDI see Press Release, Payment Services 
Directive and Interchange fees Regulation: frequently asked questions, (July 24, 2013), Available at:  
https://ec.europa.eu/commission/presscorner/detail/en/MEMO_13_719 
See also Press Release, New rules on Payment Services for the benefit of consumers and retailers, (July 
24, 2013), Available at https://ec.europa.eu/commission/presscorner/detail/en/IP_13_730 
154 The PSD II excluded from its scope the payment services cited in Annex point 7 of PSD I, See also 
Recital 4 of PSD II. 
155 EU Directive 2015/2366, supra note 21. 
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Despite the criticisms which the PSDI has received, it appears that its repeal is 
due to its weakness to address the challenges related to the development of payment 
services. In particular, it omitted to envisage and include provisions on technical 
innovations and new market actors.156 Thus, the PSDII sought to close the regulatory 
gaps of PSDI, which had neglected to regulate the “third party payment providers” 
(TPPPs). The fact that there was no definition or description of TPPS within the context 
of PSDI, made it difficult to distinguish between TPPPs and other PSPs.157 
Put simply, the basic goals of PDSII are to contribute to the integration of EU’s 
payments market, to promote the level playing field for PSPs by encouraging new 
players in the market (such as FinTech and the evolution of mobile and Internet 
payment services), to make payments more secure and to enhance consumer 
protection and confidence. 158 
In principle, the PSDII widens the scope of application of PSDI by covering 
payment transactions with only “one leg” within the Union, where one of two PSPs is 
located outside the EU, and “two leg” transactions, where both the PSPs are located 
within the EU.159 Moreover, it strengthens the protection of consumers by reducing 
their liability for unauthorized payment transactions from EUR 150 to 50, 160 by 
encouraging lower charges for consumers and by forbidding “surcharging” 
consumers for card payments (debit/credit cards), online or offline.161 It imposes also 
stricter security requirements for processing e-payments and, as regards authorization 
requirements for non-financial PIs, provides for the condition of professional 
indemnity insurance. Another one addition concerning PIs’ operation is the constant 
                                               
156 Adebola Adeyemi, “A new phase of payments in europe: the impact of psd2 on the payments 
industry”, Computer and Telecommunications Law Review (2019) vol 25(2) 47 - 53, January 2019, p. 4, 
Available at SSRN: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3375530 See also supra note 
138, London Economics, IFF and PaySys Consultancy Gmbh, ―Study on the impact of Directive 
2007/64/EC on Payment Services in the Internal Market and on the application of regulation (EC) No 
924/2009 on Cross-Border payments in the Community‖, European Commision 2013 
157 Ibid, See also R. Wandhöfer, “The Payment Services Directive: Why the European Payments Industry 
Needs Prepare for significant implementation Challenges”, Journal of Payments Strategy & Systems Vol. 
2, 2008, p. 400-401 
158 European Commission—Fact Sheet, Payment Services Directive: frequently asked questions (12 
January 2018), https://ec.europa.eu/commission/presscorner/detail/%20en/MEMO_15_5793 
159 See Article 2(2) of PSDII in comparison to Article 2(1) of PSDI. See also supra note 11, p. 25 
160
 See Article 74(1) of PSDII in comparison to Article 61(1) of PSDI. 
161
 European Commission, supra note 158 
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oversight activity of the EBA, which is required to develop a central register of PIs, as 
well as to develop technical standards and guidelines. 162 
As mentioned above, a basic subject-matter of PSDII is the inclusion of TPPs in 
its scope. Under the Directive, non-banks companies (TPPs) are permitted to give 
access to financial services for financial institutions’ clients with the purpose of 
formation of innovative of IT solutions relative to payment transaction, loans, savings 
and other financial services. 163 Additionally, “payment initiation service providers” 
(PISPs), like online shops or sellers, may access to payment account of bank clients and 
originate payment transactions (funds transfers) in the name of PSU. The PISPs are 
able to gather payment account information of PSU (eg. from all payment accounts of 
the PSU) in order to offer the aggregated information such as services, for instance in 
one mobile device application. 164 
Finally, it is noteworthy that the PSDII introduces rules on strong customer 
authentication (SCA). More specifically, it imposes strict safety requirements to all 
PSPs for the initiation and processing of online payments with the purpose of payment 
fraud prevention and protection of confidentiality of PSU’s financial and personal data. 
The SCA constitutes a process, whereby the identity of the PSU is verified, and which is 
based on the use of a combination of two or more independent elements. These 
elements could be something that indicates knowledge (such a password), a tangible 
object (such as a card or mobile phone) or a biometric feature (i.e. fingerprint or voice 
recognition). This process is to be applied before the execution of a payment or the 
provision of a payment service as to ensure the authentication of the user and 
in consequence his/her protection.165  
                                               
162
 See Article 15 of PSDII. See also Jane K. Winn, ―Reengineering European Payment Law”, 
University of Washington School of Law, 30 June 2019 draft, p. 26 
163
 Inna Romānova, Simon Grima, Jonathan Spiteri, Marina Kudinsk, “The Payment Services Directive 2 
and Competitiveness: The Perspective of European Fintech Companies”, European Research Studies 
Journal Volume XXI, Issue 2, 2018,  p. 10 Available at: 
https://www.researchgate.net/publication/323114264 
164 Ibid, p. 10-11 
165 European Commission, Press Release, Payment services: Consumers to benefit from safer and more 
innovative electronic payments, (27 November 2017), 
https://ec.europa.eu/commission/presscorner/detail/en/IP_17_4928  
See also Opinion of the European Banking Authority on the elements of strong customer authentication 
under PSD2, EBA-Op-2019-06 21 June 2019 
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VI. Final Remarks 
  
 One could ascertain that while the payment services are a part of financial 
services sector, which is difficult to be regulated, the adoption of PSDI and 
subsequently of PSDII constitutes a remarkable effort for the regulation and 
harmonization of the law governing retail payments.  
 As already discussed, although the PSDII covered certain regulatory gaps of the 
PSDI by introducing provisions for the new PSPs and including among the payment 
services list the new types of them, it did not address the drawback concerning the 
absence of an adequate definition of payment services. In my view, the Directive 
should be amended so as to make it clear which payment transactions constitute 
payment services and what actually qualifies a PSP. An adequate definition that 
describes which activities bear the features of payment services is necessary so that 
the new payment services meeting the required conditions to be subject to the 
provisions of the Directive. Otherwise, the PSDII would shortly become outdated with 
the advent of new actors in payment market.  
 Moreover, the Directive has been criticized with regard to the fact that in some 
areas there was no uniform transposition of its provisions into domestic legal systems 
since the discretion granted to Member States. This problem could be solved through 
the adoption of a regulation imposing homogeneous transparency standards and 
liability rules for PSPs in order to be achieved the Commission’s goals. A regulation, 
however, on contract law matters could trigger resistance of the Member States, 
which prefer to maintain a degree of flexibility (granted by a Directive) in transposing 
the Community law provisions to their national texts compared to a rigid regulation.   
 As to the PIs, while their entry into the payment market has been challenged 
from a regulatory view, all that is certain is that the introduction of EU rules on new 
PSPs’ categories, such as PIs, PISPs and account information services providers, help 
stimulate competitiveness of the financial industry. Nonetheless, the existence of 
different legal acts and prudential requirements according to each type of PSP hinders 
the creation of a market under equal conditions. For these reasons, it would be 
advisable the other legal acts, which are applicable to credit institutions, e-money 
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institutions etc., to be reviewed and all the PSPs to be subject to the same prudential 
requirements.  
 
VII. Conclusion 
 
 Having already analyzed enough the legal framework for payment services and 
the impact of PSDI, we can come to the conclusion that the harmonization in the area 
of payment services through a Directive was evidenced a demanding task and was 
necessary for the establishment of the internal market. The disparities in national 
contract and taxation laws as well as in consumer and data protection matters were a 
hindrance to the integration of retail payment services market and to the achievement 
of SEPA objectives. It is true that the harmonization initiative at EU level had to deal 
with not only the differences in retail payments among the Member States, but mainly 
the rapid technological developments in the field of payment services. 
  Although the Directive came under strong criticism concerning matters on 
substantive law, on procedure for granting authorization for the PIs’ operation, on 
whether the wide discretion conferred on Member States by the directive has finally 
allowed a homogeneous or non-uniform transposition of PSD’s provisions into national 
law, the basic problem in its application was the fact that the technology, in general 
and especially in the payment services sector, is proceeding faster than the current 
legislations. Actually, it is the payment industry in combination with technology 
advances that forms the payment systems and the consumer payment habits. 
In any case, the implementation of the two Directives on payment services has 
largely changed the landscape of the payment market by facilitating quicker payment 
transactions and reducing their costs, protecting the consumer rights, allowing easy 
market entry for new players and offering more payment choices. However, as we 
have seen, the EU legislation had to be adapted to the new circumstances of market 
and so the adoption of PSDII became reality. The latter enhanced the provisions of 
PSDI, made an effort to fill the regulatory gaps and cover the new means of payments 
offered by the new PSPs. One has to wait a little longer so as to appraise the results of 
the application of the upgraded legal framework. Indeed, in accordance to Article 108 
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of the PSDII “the Commission shall, by 13 January 2021, submit to the European 
Parliament, the Council, the ECB and the European Economic and Social Committee, a 
report on the application and impact of this Directive..”.166 To only certainty is that 
technology advances will continue to move faster than the legislation and a future 
modification of which is potential.
                                               
166 See Article 108 of the PSD II 
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